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Name & Address of the Appellant & Respondent

M/s. Food Solution India Ltd.

al{ a,far za 3r4ta arr4gr a arias 3rgra aa & it as gr ark uf zqenRnf f
al g Fer 37f@rant at arft zu glarvr 3rd«a Wgdh x=rcITTrr t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+fR"G ttxcmx cpJ"~lffUT~ :
Revision application to Government of India :
(1) ala grad yen 3nf@/fr, 1994 c#r l:ITTT aiafa fl sag ·Ty gii la}a-"-...
~ l:ITTT cm- ~-1:ITTT cB" ~~~cB" 3Wfu gherur 3r4at 'ora fr, iid l,
fa ianraa, ua Rq, zatft #if5r, '3frcR lua, ira mf, { fact : 110001 cB1"
at 6ft aRegt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) 7:lft <1fcYf cBl" mma ii a #t zf arr fa#trrI <TT 3Flf cbl-<i&I~
i a @,8 vr a aw qusrm ia a urd s mf i, a f0Rt an zrr aver i
'qN ag f@hat alar a fa#t +rvrIr if 6T <1fcYf at fauhr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(d) na # ar fa#t «n; at r?gr # Ptllffaa "BR'f tlx m "BR'f cB FclPtl-lf0 1 i suar yc
ae ma tlx '3tq I T zyca # Ra a \ill' %jffif # are f@Rt lg zur var Pi l!Tfa d
%1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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ti" ~ '3cl!IG1 cBl" '3cl!IG1 ~ <f> ~ <I> IB1Z '3'17° ~ cB"fuc 1fR:r cBl" ~- ~ 3Tix
~~ '3'17" ~ t1m ~ frn:r:r <i> jmRlcb ~. ~ <i> m~ m "fll=m "Clx m
~ ~ fcmf~ (-;:r.2) 1998 tlRf 109 &RT~~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3ctll<;.-J ~ (3llTR>r) Pllll-llcle>1l, 2001 cfi frn:r:r 9 cfi 3icfr@ f2tP!R'fc ~ ~
gy--o at ufji ii, hf om? a sf om#r hf Reita fh a fl zr-arr vi
3ft men at att ufii a rr UR 3la f4at urr a1fey[ "'3x,cfi Wl2:f ~ ~- cpl

!;\-LcZp;!ft~ cfi 3@7@ 'cfRf 35-~ ~ frrtlfft:r tJfi" cfi :f@R cfi ~ cfi Wl2:f i'f3ITT"-6 'cf@R cBl' ~
ft ehft afe; 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q
(2) Rf2tG-l.-i ~ cfi Wl2:f \JfITT ~ xcJJ1, _-qcJJ m w:m m ~ cpl, m GT w:m 200/-
m :f@R 8t urg 3it ugi ica van -qcJJ m 'ff \i'lllcIT m GT 1 ooo / - cBl' m :f@R cBl'
uTgI
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#tar z]ca, er ala zrca vi hara 3r@ala mnferaw # >IIB 3llTR>r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€)T 3ur4a yea arfefr, 1944 cBl' 'cfRf 35- uo-m/35-~ cfi 3icfrm:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaar gee1in viif@era ft ma 4tr zrca, #€ta snlzycn ya ala
~~ cBl" fclm 41f<lcbl ~~ -;:r_ 3. 3ITT'. #. g, n{ fl4 at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, 0
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) '3cfctf°&lft!ct qRmc; 2 (1) a iaa; 37wm cBl' 3llfR;r , 3Nic'lT cfi ~ ~ "ffiliT
gyca, tu sar yea g arm r4l#ta nznf@raw (free) #l uf?a 2flu q)feat,
3!5l-j<;lci!IG # 3j1-20, g #cc sRuGa pr4lug, auT, ~5l-1Glcill<;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) aha snra zgca (sr4ta) Pura6t, 2001 cBl" 'cfRf 6 cfi ara-rfc=r ~ ~-~-3 # frrmm=r
fag 3r4a 3rql#tr mrnf@eras0i at nu{ 374la a f@a 3r4ta fh mg am#gt 6t ar uRii Re
ufITT~~ cBl' .:rtrr , &!:fflJ1" cBl' .:rtrr oTR~ -rn:rr~ ww 5 m m ~ cpl, % cIBf
WW 1000 /- ffi ~ mTJT I usi snr zyca 6t .:rtrr , &!:ffGi" cBl' l=flTf 3TR ~ -rn:rr ~
WW 5 m 1TT 50 m qcp "ITT GT WW 5000 / - ffi ~ mllT I \JfITT ~ ~ cBl" .:rtrr ,
&!:fflJ1" cBl' .:rtrr 3TR ~ -rn:rr ~ ww 50 m m ~ \i'lllcIT % cIBf ww 10000 / - m
hurt etf I cBl" ~ fli51llcf> -<Mx-cl-< # ear~ha ?a zrse w:r # ~'cl cBl" ~ I "ll6
5lY€ U eIl a f@hat 1fa la6f IITTf cfi ~ cBl" WW cpl "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,00,91;;_;~,rn§l.ir~".'.\0,000/­
where ~mount of duty/ penalty / demand / refund is upto 5 Lac, 5 Lac to 50

1
~~d-:§,8~!ab~fei§O Lac

respectively in the form of crossed bank draft in favour of Asstt. RegistaF· .dt·'a,.lxarnsh,-oPany
•:- .. ,.?· ,.·c1.-.·.. •• \•'~\' ;£<" : A

17FA~ \ t:. .._.,~~ ~ ,] '-·)
v_~•• ,.,, ,.,;· I.,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zfe ss ~ lf ~ ~~ cp"f~ 61m t w~~ 3m * ~m cp"f :fRfR~
ir fut wr afeg < 1 # sh g; ft fa fur qdl rf aa a fry qenfenf arfl#tu
~ cm ~~ m~ "fficpR cm~~ fcITTrr vITTTT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) --llllJl("j lJ_~~1970 1121T~ cJfl"~-1 cB" ~~~~
a 3mraa zu cl mer zenrRenf Rvfzu hf@rant # am?r a g@ta #l va f u
x'i .6.50 W cJTT rlll<Jl("j lJ ~ fecBc '("j"TJ"f 61"IT~I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3it viif@a Tai at fiauraar Ru#i at sh ft er 3raff fur unrar ?
il ft glen, hr sqgca vi hara 3ft4tu =zmuf@raw (ruffaf) frn:r:r, 1982 if
Rf@a &1 ·
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tr era, hr4tzr3rz era vi hara3r4#rzr nf@raw («fr4a) a ua 3r4ti cl1"mill Jr
a4ctzr3lala 3rf@e1fr, &yy r nr 39q h3iai fa4tzr«in-2 3#f@1fr 288(2& #t

.:,

iz 29) fcaia: a.c.2a8g sitRt fa4tr 3/f@)I, &&&y #stnr3h3iairPara at aft tarRt
"re?&, arrferRt a{ ra.fr 5mrma 3@aa ?k, serf fas gr erra 3iaiirsm#lcflC>l'r

"
gr4f@a earufaalv 3rf@rat
~~~~1Jcf~cj1"~" J:jFf fci;"Q"dTQ" ~fcw:li ,, Jr~ ~rrf.Rc;rt.:, .:,

(il mu 11 g)" cl1"~~~

(ii) dzs #t a a{ ma tf@

(iii) ~ ~ fo:l4J.llcl C'il a fGr 6 a 3iaaia ear var
» 3ratarfzrfhzarrh naene fa#tzn (i. 2) 3rf@1fr, 2014 h 3warh u4 fa4t 3r4t#tr 9f@parh #

"~~~319lT"Qcf ~cfi)"~~m-TI

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) s isf,zr 3near a ,fr 3r4tanfasur ahmer sii eyes .3imrr ~Jc>'cll m c;ug Rtc11Rc1 ~ ill
d1TclT fcn"Q" -aw e/cah 10% apraerr3tszihasvs Rt c11Rc1 err~aveh 10aracrw#lGrat I

(6)(i) In view of above, an appeal against this order shall lie before !~~~"fri~t},~al on
payment of 10% of the duty demanded where duty or duty and penalty1%~'.;;!~!~or
penalty, where penalty alone Is m dispute." //,:-_:'/ .,:--r?.'--;, •S'~:r, ._, ,,_-( "((~j; S ~

:·_ • y"i:.:,;,,,,.,..:/_ j 8): 's±. =?l. ·... \ ~-~ ,·) "' .......%-es
j
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ORDER-IN-APPEAL

Mis Food Solutions (I) Ltd, situated at Shed No. I, Silver Estate, Nr. Akshar Gravures,

Rakanpur, Tal-Kalol (hereinafter referred to the appellant) filed an appeal against the Order-in­

Original No.AHM-CEX-003-DC-09-2015 dated 29.05.2015 (hereinafter referred to as "the

impugned order) passed by the Deputy Commissioner of Central Excise, Kalal Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority")

2. The appellant is engaged in the manufacture of Soups, Sauces, Gravies etc falling under

Chapter 21 of Central Excise Tariff Act, 1985 and is registered with the the Central Excise

Department. The appellant's factory premise was searched by the Central Excise Officers on

06.03.2014, on the basis of information that the appellant had indulged in gross negligence to the

obligations cast upon them under Central Excise procedures. On scrutiny of records, it was

observed that the appellant had not maintained their daily stock register as per provisions ofRule

IO ofCentral Excise Rules, 2002; that the daily stock register was maintained / available only fof

the period of six days, i,e, from 01.03.2014 to 06.03.2014 and all the entries were written with

pencil, except the first one indicating opening balance. During verification ofgoods lying in stock

as on 06.03.2014, the officers also found variation when compared to stock recorded in the daily

stock register. As the finished goods did not match even with the daily stock register written with

pencil and the appellant could not given any explanation for such variation and also for not

maintaining records ofproduction, clearance, etc. prior to O 1.03.2014, the entire stock of finished

goods valued at Rs.24,55,702/- lying at the factory premises was seized on the reasonable belief

that the same was intended to be cleared without payment of duty. A Show Cause Notice dated

22.05.2014, proposing confiscation of seized goods and imposition of penalty under Rule 25 of

Central Excise Rules, 2002 was issued. This SCN was adjudicated vide impugned order, wherein

the seized goods were ordered for confiscation with an option to redeem on payment of fine of

Rs. 6,13, 926/-. Further, a penalty ofRs. 50, 587/- was imposed on the appellant.

3. Being aggrieved, the appellant has filed the present appeal on the grounds that the seizure

ofentire physical stock was not tenable; that there was no evidence ofany clandestine removal or

indication of to malafide on the part of appellant; that improper accountal of goods and shortage

of finished goods found during stock taking was due to shortage of staff and inadequate

infrastructure; that only the differential quantity noticed during stock taking should be treated as

unaccounted and possibly liable for confiscation; and that in view thereof, fine and penalty ought

to have been token,

4. Personal hearing in the matter was held on 16.06.2016 and Shri Nilesh Bhatt appeared

before me, on behalf of the appellant. He reiterated the averments made in their written

submissions dated 24.06.2015 and requested for leniency.

5. I have carefully gone through the facts of the case narrated in the appeal and other

relevant documents. The case pertains to confiscation of seized goods, found not properly

accounted; and consequent imposition ofredemption fine and penalty.

6. Rule IO ofCentral Excise Rules, 2002, inter alia, stipulates that:

I) Every assessee shall maintain proper records, on a daily basis, in a teeile mopnet<niaiape
the particulars regarding description of the goods produced or manufactured, openijigflan}N
quantity produced or manufactured, inventory of goods, quantity removed, ass%safe,yame,k&_
amount of duty payable and particulars regarding amount of duty (

- es "i• 1j
? - he,o <HM.or.O •h, &.'-5:2!2
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(2)

(3) All such records shall be preserved for a period of five years immediately after the financial
year to which such records pertain.

In view thereof, the appellant, a registered manufacturer, was under legal obligation to

maintain proper records of production, mentioning opening balance, quantity manufactured,

inventory of goods, quantity removed etc, on a day-to-day basis, duty payable on removal and

duty actually paid. Further, the appellant was required to preserve records of last five years. In the

instant case, the Central Excise officers, on visit to the factory of the appellant on 06.03.2014,

noticed that the appellant had not maintained the requisite records for the period prior to

01.03.2014 indicating the said particulars, as prescribed under Rule 10 ibid The daily stock

register was available for only six days' period (01.03.2014 to 06.03.2014), and that too was

maintained casually in pencil, except the first entry of opening balance. Previous records for the

period 10.09.2013 to 28.02.2014 were not maintained, as admitted by the assessee, who had taken

registration on 10.09. 2013.

7. I observe that: (i) despite getting registered with Central Excise Department in September

2013, the assessee accepted having not maintained any records of production, opening balance,

clearance etc., as mandated in rule 10 ibid, for the period Sept 2013 to 28.02.2014; (ii) they did

not file any return for that period, for which a separate SCN stands issued; (iii) in the absence of

any "recorded closing balance" as on 28.02.2014, there is no sanctity of an "opening balance"

mentioned on a daily stock register for 01.03.2014; and therefore all the other entries mentioned

in pencil thereafter also lose their sanctity as their veracity cannot be crosschecked.

8. It would be pertinent to look at the relevant excerpts from Rule 25 ofthe CER2002:

RULE 25. Confiscation and penalty. - (1) Subject to the provisions ofsection I IAC ofthe Act,
ifany producer, manufacturer, ...... -

(a) removes any excisable goods in contravention of any of the provisions of these rules or the
notifications issued under these rules; or

(b) does not account for any excisable goods produced or manufactured or stored by him; or

(c) ......

(d) contravenes any ofthe provisions of these rules or the notifications issued under these rules with
intent to evade payment ofduty,

then, all such goods shall be liable to confiscation ......

9. The difference between two independent provisions 25(l)(b) and 25(1)(d) ibid needs to be

highlighted. Any excisable goods, ifnot accounted for, are liable to confiscation and the intent to

evade duty is not a necessary prerequisite for the same. Therefore, in view of findings at Para 7

above, stock ofall excisable goods on 06.03.2014 was liable for confiscation, in consonance with

the provisions enumerated in rule 25(l)(b) ofthe Central Excise Rules, 2002. The appellant

has cited shortage of staff and inadequate infrastructure for their failure to maintain proper

records, as required under the law. This reason for contravening the law is not tenable. Non

maintenance of records for the period from the date of registration to O 1.03.2014 and recording

entries in a casual manner with pencil after 01.03.2014 clearly indicates lack of bonafide on the

part of the appellant. The assessee also contravened the rules by not filing excise,..r.~s~flit;;~F ± -IE(<op 3
I#~ .,,c,<y- /!"4.( -
,;; r...... - ~a %#ii 6e%
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these contraventions and omissions need to be seen in the context of the sensitive nature of

commodity, gravies and soups, due to their easy saleability in open market and restaurants, which

are not institutional buyers. These facts compel me to hold that the provisions of Rule 25(1)(d)

ibid also are attracted independently, to hold confiscation. Therefore, I find no reason to interfere

with the impugned order with regard to order of confiscation of seized goods and quantum of

redemption fine.

10. Further, failure to maintain accounts of goods manufactured and cleared by the appellant

attracts penalty under the provisions ofRule 25 ofCentral Excise Rules, 2002 which stipulates a

penalty not exceeding the duty on the excisable goods in respect of which such contravention

has been committed, or rupees two thousand, whichever is greater. Looking into the facts of the

case, blatant disregard for the legal obligations regarding maintaining accounts of production,

inventory and clearance, absence of records for 2013-14, sensitive and evasion prone nature of

the seized goods, I find no reason to interfere with the quantum ofpenalty imposed.

11. In view of above discussions, I reject the appeal filed by the appellant and uphold the 0
impugned order.

Date: 11/07/2016

Attested

ask$)%/«
Superintendent (Appeal-I)
Central Excise, Ahmedabad

le#­
(Abhai Kumiar Srivastav)

Commissioner (Appeals-I)
Central Excise, Ahmedabad

BYRP.A.D

To

Mis Food Solutions (I) Ltd.
situated at Shed No. I, Silver Estate
Nr. Akshar Gravures, Rakanpur, Tai-Kaloi
Gandhinagar, Gujarat

Copy to:

1. The ChiefCommissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III

Y;6e Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
he Dy./ Asstt. Commissioner, Central Excise, Division- Kaloi, Ahmedabad-III

Guard file.
6. P.A.
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